STRATEGY POST
19

JURY POOLS
COVID

SELECTION

Webb

Andre J.

Gallagher & Murtagh

German,




PREPARING FOR TRIAL
POST COVID-19

* The COVID-19 pandemic led to the shutdown of a large

portion of our country. The psychological impact of quarantine
is wide-ranging, substantial, and can be long-lasting.

e Research suggests impacts could last up to three years.



PREPARING FOR TRIAL
POST COVID-19

* Increase in Impatience
* Less patience for what they perceive as wasted time

e Sympathy

* Impact of COVID-19 on potential juror likely to have direct correlation to level of
sympathy for plaintiff

e Effects of PTSD

» Significant effect on the attitude of jurors



WHO WILL SHOW
UP FOR JURY Jury Pool Will Look Different

DUTY?




PRE COVID-19

e Venues and judges vary in practice on hardship determinations.
Many judges excuse jurors who work in jobs that pay hourly and for
whom jury service would result in a significant loss of income.

e Judges also typically consider issues of childcare, excusing jurors
who have young children in their care with no access to alternative
coverage for that childcare.



POST COVID-19

(NEW HARDSHIP)

* In a national survey of over three hundred participants conducted by
the team at Dispute Dynamics, Inc., found multiple significant
differences in those who were and those who were not willing to

serve on juries.

* The extent to which someone expressed concern about contracting
COVID-19 and the level of precautions they take were significantly
related to their ability to serve on a jury. Those not at all concerned or
only somewhat concerned were more willing to serve on a jury.
Whereas those who reported being very concerned were more likely
to also say, they would not report to jury duty due to fears of being in
a room with a large group of people.



POST COVID-19 DATA

e National Survey Analysis (National Center for State Courts):

55% of potential jurors face at least one obstacle that makes it dangerous or
logistically impossible for them to serve.

47% of potential jurors have someone in their household that has an
underlying medical condition making them more vulnerable.

14% are primary caregiver for aging parent or elderly family member.
19% are restricted due to inability to secure reliable child care.


https://www.ncsc.org/__data/assets/pdf_file/0006/41001/NCSC-Juries-Post-Pandemic-World-Survey-Analysis.pdf

POST COVID-19

Activities in a ‘Post’ Pandemic World
% Not Comfortable

Please indicate how comfortable you would
personally feel right now doing each of the
following on a scale of 0 to 10, where 10

Risk No Risk
means extremely comfortable and 0 means | Total Obstacles | Obstacles Latinx | AfAm

extremely uncomfortable...

Visiting with a close friend or
34% 34%

family member at their home
Going out to the grocery store
43% 4% 42%
0 V) 0 V) 0
bublic building % 3% 57%
Eating out in a restaurant 57% 67%

Reporting to your local courthouse
for jury duty if you received a 2% | 57% 47% 50% | 47% | 65%

summons requiring you to appear

E)e;p?lrtlndguto your local courthouse 5200 | 599, 50% | 73%

Serving on a jury if selected 54% | 59% 49% | 66%

23%

Going to a polling place to vote
Going to a government office or 449,



https://www.ncsc.org/__data/assets/pdf_file/0006/41001/NCSC-Juries-Post-Pandemic-World-Survey-Analysis.pdf

POST COVID-19

. |Conservativewhitemen |
. |Non-college educated white men |
-
Younger Hispanic men
. | Younger white women
_ College-educated white men
. [Older white men
. |Older Hispanic men
. |African American men
e
. |Younger African American women |
. |Olerwhitewomen
]
]

Older Hispanic women
Older African American women



https://www.ncsc.org/__data/assets/pdf_file/0006/41001/NCSC-Juries-Post-Pandemic-World-Survey-Analysis.pdf

SUGGESTED VOIR DIRE
QUESTIONS

(POST COVID-19)

The United States Centers for Disease Control and
Prevention (“CDC”) has said that older adults and
people of any age who have serious underlying
medical conditions may be at higher risk for more
severe complications from the novel coronavirus,
also known as COVID19. Do you believe you or any
member of your immediate household is at higher
risk?

Do you or anyone in your household currently have
symptoms of illness, including fever, cough,
shortness of breath, congestion, or respiratory
problems?

To the best of your knowledge, have you been
exposed to COVID19?

The Court will be implementing procedures to
maintain physical distance and minimize potential
exposure to COVID19 in the courtroom. Even with
these precautions, do you have ANY concerns
related to COVID19 that would affect your ability to
pay attention and fully concentrate on the evidence
in this case?

* If you answered Yes to above, do you feel you
can set aside your concerns regarding
COVID19 and focus your attention on
listening to the evidence and deliberating
with other jurors?
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JURY ATTITUDES IN THE
WAKE OF COVID-19

"l am so excited to go to
jury duty!”

Said no one, ever,
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http://thinkexist.com/quotation/a_jury_consists_of_twelve_persons_chosen_to/11883.html

JURY ATTITUDES IN THE
WAKE OF COVID-19

* The data suggests that those who are willing and able to appear for
jury duty tend to hold more pro-defense, pro-corporate attitudes.

* Prior Examples

e Uptick in hostility towards large corporate defendants after Enron.

* The Great Recession of 2008-2009 was followed by a dramatic shift in pro
plaintiff, high-award verdicts.

* Concern of Infection & Life Disruption

e Potential jurors who expressed significant concern of COVID-19 infection for
themselves or a loved one were generally pro-plaintiff and awarded higher
damages.

 Life disruption also related to damages. The more people felt their lives were
personally disrupted, the higher the damages they would award.



REMOTE PROCEEDINGS

* If given a choice potential jurors prefer remote proceedings.

* Many of the same groups expressing the strongest preference for
remote proceedings are those who express the greatest health
concerns including African Americans (32 points) and older women
(29 points).

* Interestingly, 61% responded that they would be concerned about
their ability to receive a fair and impartial trial if tried remotely
rather than in person.
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Juror Irregularities Mar Asbestos Zoom Trials,
Defendants Say

JUROR
IRREGULARITIES MAR
ASBESTOS ZOOM
TRIALS, DEFENDANTS
SAY

KNOWN PITFALLS
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LAW.COM

Litigation Coverage

Mistrial Motion Says Jurors Worked Out,
Checked Stove, During Virtual Voir Dire in
Asbestos Case
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JURY TRIAL

MISTRIAL MOTION
SAYS JURORS
WORKED OUT,

CHECKED STOVE,

DURING VIRTUAL

VOIR DIRE IN

ASBESTOS CASE



Trial By Zoom
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Trial By Zoom
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CONCLUSTION

No matter where you practice, jury trials will remain. COVID has
impacted the way jurors see the world and how we need to
assess them during jury selection. The information available to

us in making these assessments will continue to emerge. We
must remain vigilant in monitoring and tracking this information
to prepare the best defense for our clients.







